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BRIEF FOR THE APPELLEE 


STATEMENT OF THE ISSUES PRESENTED | 


1. Whether the District Court correctly held that the 
portion of the charitable remainder bequest that was subject to 
invasion for the "benefit" of the noncharitable income bene- 
ficiaries was not presently ascertainable, and hence that it 
was not deductible under Section 2055 of the Internal Revenue 
Code of 1954. 

©. Whether the District Court correctly held that a widow's 
allowance of $30,000 under Connecticut law constitutes a termi- 
able interest under Section 2056(b) of the Internal Revenue Code, 


and thus that it does not qualify for the marital deduction. 


STATEMENT OF THE CASE 
appeal involves a suit by the executors of the estate 


of Frank 4. James, deceased, for refund of $30,106.34 in federal 


1 
estate taxes, together with interest. (R. 5a-9a.) The case 


was decided by the District Court (Honorable Jon 0. Newman) 
after reference to a United States Masistrate for decision on 
) 

cross-motions for summary jndgrjent.=“the court's decision (R, 4la- 
45a), which was filed on March 1, 1976, is unofficially reported 
at 76-1 U.S.T.C., pars 13,5132, Judgment in favor of the Govern 
ment, dismissing tne executor's complaint, was entered on March 3, 
1976. (R. 3a, 46a.) The estate's notice of appeal was timely 
filed on March 31, 1976, (Ks 3a.), Jurisdiction is conferred 
on this Court by 26 U,S,C,, Section 1291. 

The facts underlying the issues on this appeal may be 
summarized 2s follows: 

Charitable deduction issue 

Frank H. James died testate on September 13, 1969. Tax- 
payers are the duly qualified executors of his estate, which 
was probated in Norwalk, Connecticut. After making certain 
specific bequests, James' will provided that the residue of his 
estate be paid to named trustees to be held in trust. The 
trustees were to divide the residue into two shares, one con- 
sisting of 75 percent of the residue, and the other consisting 
of 25 percent. The 75-percent share was to be held for the 


benefit of the decedent's widow, Ada B. James, and the 25-percent 


37 "lr Teferences are to the separately bound record appendix. 


e/ The masistrate's ruling on the motions for summary judgment 
was endorsed “so ordered" vy the District Judce. (R. 45a.) The 
District Judce had carlier denicd the Government's motion to 
vacate his reference of the case to the magistrate, as well as 

the Government's motion under 23 U.S.C. §l292\b) for certifi- 
cation of an interlocutory appeal on the question of the referenco, 


« 
share for the benefit of the decedent's brother, William R. 


James. The trustees were given complete discretion to distribute 


the income of the trust to the beneficiaries in accordance with, 


these ratios, and any undistributed income was to be added to 
the principal of the trust estate. (R. 26a-2€a, Wiaeli2a.) 

The trustees were also authorized to distribute limited 
amounts of principal to the decedent's widow and brother, 


Article FIFTH of the will thus provided as follows (KR. 29a): 

Ill, If my Trustees, in their sole and un- 
controlled discretion, s*all at any time during 
the administration of the Trust created, deem it 
advisable to pay over or apply the principal of 
any of the shares to or for the benefit of the 
respective life income beneficiaries, then I 
authorize my said Trustees at any time to pay 
over from the principal of said respective Trusts 
such amounts as my Trustees shall allow but sub- 
ject always to the following limitations: 


(A) ‘to or’ for the benefit of my wife, ADA 5, 
JAMES, up to a maximum of Seven Thousend Five 
Hundred ($7,500) Dollars during any one year, to 
be cumulative, but such payments shall in no event 
exceed in the aggregate the sum of Seventy-five 
Thousand ($75,000) Dollars and this power of in- 
vasion is limited accordingly. 


B) To or for the benefit of. my brother, 
WILLIAM R, JAMES, up to a maximum of Two Thousand 
Five Hundred ($2,500) Dollars during any one year, 
to be cumulative, but such payments shall in no 
event exceed in the aggregate the sum of Twenty- 
five Thousand ($25,000) Dollars and this power of 
invasion is limited accordingly. 


27 ~~ (continued) 

Tt is the policy of the Department of Justice to oppose references to 
magistrates to render decisions in dispositive matters, since, as the 
Acting Attorney General pointed out in Order No. 557-73, issued on 
December 4, 1973 (28 C.F.R., $50.11), applicable Supreme Court and 
other. federal decisions heave held that the use of magistrates as 
special masters to render decisions in such circumstances is in- 
appropriate. Labuy v. Howes Leather Co., 352 U.S. 249 (1957); cf. 
T.P.0,, Inc. Ve ne-illen, 400 Ff, ed 545 (C.A. 7, 1972). Thus, we 
would oppose any reference of a dispositive element of this case, 

in the event this Court reverses the judgment below and remands for 
further proceedings in the District Court (see fn, 10, De 24, infra). 
Cf, Mathews v. Weber, 4/1 U.S. Law Week 4055 (Sup. Ct., dan. 14, 1976). 


a ae 
The will provided that the trust was to terminate on the death 
of the survivor of the decedent's widow and brother, and that 
the remaining trust corpus was to be distributed to various 


charitable organizations, (R. 30a-32a.)” 


On the federal estate tax return, the estate claimed a char- 
itable deduction of $398,276.05, which eoualled the present value 
of the trust remainder without reduction for any invasion cf 
principal on behalf of the income beneficiaries. The Internal 
“Revenue Service determined that no deduction was allowable to 

the extent that trust corpus could be invaded for the benefit 

of the income beneficiaries. Accordingly, the Service disallowed 
$79,124,587 of the claimed deduction--representing a reduction 
equal to the present value of the amount by which the trust 
corpus could be invaded for the income beneficiaries over their 


respective life expectancies--and allowed the remeining 


$319,151.18 of the deduction that the executors had claimed. 


(R. 18a.) 

The estate paid the resulting deficiency, as well as the 
deficiency resulting from the partial disallowance of the marital 
deduction, discusse: infra. It instituted this suit wnen its 
claim for refund was disallowed, (R. 6a-8a.) In the District 
Court, the estate and the Government filed cross-motions for 
summary judgment. (R. 12a, 15a-16a.) The estate filed the affi- 
davit of a trust officer of the Connecticut National Bank in 
support of their motion, which indicated that the decedent's 
widow ard brother were of advanced age, that the available 


resources of both exceeded their modect needs, and thus 


3/7 in a codicil to his will, the decedent increased the number 
of organizations that were to receive the charitable remainder, 
and also modified the portions of the remainder tat some of 
those organiza tions were to receive. (Kk. 372-39a.) 


-5- 
that no invasion of the charitable remainder for the benefit 


of the income beneficiaries was foreseen. (R, 17a-23a.) 


The District Court found for the Government. The court con- 
cluded that the decedent's will failed to establish an objective 
standard to govern the trustees' exercise of the power of invasion 
for the benefit of the decedent's widow and brother, and that to 
the extent the charitable remainder could be depleted under the 
power, the remainder was not "presently ascertainable" within 
the meaning of Section 2055 of the Internal Revenue Code of 195! 


and the Treasury Regulations. The court thus sustained the 


Government's. partial disallowance of the charitable deduction. 


(R. 4la-42a.) 

Marital deduction issue 

Following the decedent's death, his widow's guardian ad 
litem made written application to the Probate Court for the 
District of Norwalk, Connecticut, for a widow's allowance during 
the settlement of the estate. (R. 40a.) On December 29, 1969, 
the court granted the widow an a-lowance of $2,500 per month 
for a period of one year from the date of the decedent's death. 
The court's order provided (R. 40a)-- 

* * * That the sum of Two Thousand Five Hundred 

($2,500) Dollars per month for twelve months 

from the date of death of said deceased be and 

the same is hereby allowed to the surviving 

spouse of said deceased, for her support out of 

said estate, and said allowance shall vest in 

said spouse and shall not terminate with the sub- 

sequent death or remarriage of said spouse, and 

the executors of the will and codicil thereto of 

said deceased are hereby directed to pay over the 

amount so allowed to said widow pursuant to this 

order. 
The $30,000 allowance was included as part of the marital de- 


duction claimed on the estate tax return. The Intemal Revenue 


“t= 
Service determined that the allowance was a terminable interest 
that did not qualify for the marital deduction, and increased 
the estate tax accordingly. (R. 42@a-43a.) 


The District Court agreed that the widow's allowance did 


not qualify for the marital deduction. The court concluded that 


under Connecticut law, the right to an allowance did not become 
indefeasibly vested in the widow at the moment of the decedent's 
death, but that it was contingent upon the granting of an allow- 
ance by the probate court. (R. 43a-45a.) 

Judgment was entered dismissing the complaint as to both 
the charitable remainder and marital deduction issues. (R. 46a.) 


The estate appeals. 
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SUMMARY OF ARCUMENT 

1. The charitable deduction issue 

The first issue on this appeal involves the question whether 
the present value of a charitable remainder bequest is deductible 
in full from the gross estate, despite the fact that $100,000 of 
the trust corpus may be depleted through the trustees! vover to 
invade principal for the "benefit" of the income beneficiaries. 
Section 2055 of the Internal Revenue Code of 1954 and the applic- 
able Treasury Regulations allow a deduction for a charitat 


remainder bequest only to the extent it is " 


presently ascer- 
tainable." This requirement has long been interpreted to mean 
that when the bequest is subject to a power of invasion, tre 
exercise of the power must be limited by an objective, ascer- 
tainablie standard. Only when the standards governing the vovwer 
are thus limited can the amount of the beauest that will event- 
ually pass to charity be accurately measured as of the time of 
the decedent's death, 

Here, the trustees are empowered to invade up to $7,500 
during any one year for the "benefit" of the decedent's widow, 
and up to $2,500 per year for the "benefit" of his brother, 
Invasions for the widow's benefit cannot exceed $75,000 during 


her lifetime, and for the decedent's brother, mey not exceed 


$25,000. The estate argues that these dollar limits themselves 


constitute an ascertainable standard. The argument, however, is 


spurious. The annual and lifetime maximums serve merely to pre- 
scribe the portion of trust corpus which the decedent intended 


to be subject to a power of invasion. To the extent trust corpus 


« Bos 
exceeded those maximums, it was exempt from invasion and is un- 
disputedly deductible. What is disputed here, however, is whether 
the trustees’ power to invade corpus up to the ceiling prescribed 
by those annual and lifetime maximums is governed by an ascere- 
tainable standard. The maximums rhemauiwes give rise to that 
issue; they do nothing to resolve it in the estate's favor. 

The estate next argues that an ascertainable standard is 
present here because the power to invade is to be exercised for 
the "benefit" of the income beneficiaries. It has been uniformly 
held, however, that the term "benefit" does not prescribe an 
objective standard. A trustee could invade principal for virtu- 
ally any reason, and thereby "benefit" the income beneficiary. 
The statute, however, requires that the purposes for which in- 
vasions are permitted be narrowly circumscribed, so that a 
highly reliable appraisal of the amount the charity will receive 
will be available, The loose standard of "benefit" falls fear 
short of satisfying that requirement. : f 

The estate also argues that Connecticut law imposes an 
ascertainable standard on the power to invade, because Connect- 


ieut courts would construe that power narrowly to preserve the 


charitable remainder. But the will unequivocally demonstraies 


the decedent's intention that the income beneficiaries be per- 
mitted to benefit from the trust corpus, and as this Court only 


recently recognized in City Trust Co. v. United States, 497 F. 2d 


» Os 


716 (1974), Connecticut courts would not interfere with a power 


of invasion in such circumstances--even at the expense of char- 
itable remaindermen. 

We submit that the power of invasion here is not governed 
by an objective standard, and that no deduction can be allowed 
for the portion of the charitable remainder that is susceptible 
to the exercise of that power. The decision below shovld be 


affirmed. 


2, The marital deduction issue 

Section 2056(a) of the 1954 Code allows a ‘ing rdt 21 deduction" 
from the decedent's gross estate for certain 
erty passing from the decedent to his surviving 
tion 2056(b) precludes this deduction as to "terminable" 
1.Goy those in which the rights 
fail upon the occurrence of a contingency, res “Loins 
enjoyment of any var the property by a person other than the 
surviving spouse. The second issue on this aopeal is whetner the 
$30,000 widow's allowance awarded to the decedent's spouse under 


% 


Connecticut law qualifies for the marital deduction, as the esvate 
contends, or whether the allowance was a nondeductible 
interest, as the District Court held. 

The principles to be applied in determining 1 
allowance qualifies for the marital deduction were est ablisne 
Jackson v. United States, 376 U.S. 503 (1964). The terminability 
of the widow's interest in an allowance is to be determined on 


the basis of that interest as it existed at the moment of the 


decedent's death. An allowance will avoid the straits of the 


terminable interest rule only if the right to an allowance be- 


came indefeasibly vested in the widow at that time. 

Those principles are not satisfied by the widow's allowance 
in this case. Under Connecticut law, the right to a widow's 
allowance is a matter lying within the discretion of the state's 
probate courts. The statute authorizing an allowance clearly 


provides that the probate court may order an allowance whenever 


me 
it is determined to be necessary for the widow's support in view 
of her circumstances after the husband's death, and Connecticut 
decisions establish that an allowance is to be denied when the 
need for such support is not demonstrated. The surviving spouse 
thus does not acquire an indefeasible right to an allowance at 
the time of death, but merely a right to petition the probate 
‘court seeking an allowance. The widow's interest in an allow- 
ance is plainly a terminable one, because at the moment of death, 
the interest remains contingent upon the approval of the pro- 
bate court. 

: The estate argues that the public policy of Connecticut 
strongly favors the granting of allowances, and that they are 
denied only rarely. It also advances the contention that the 
probate courts have discretion to determine only the amount of 
an allowance, and that the courts! decisions are not unbridled, 
but subject to de novo review in the state's Superior Courts. 

Connecticut may well favor allowances for support, but 
its statute makes no declaration to that effect in absolute 
terms, and instead provides that probate courts must exercise 
discretion in the matter. And the fact that probate court 
determinations concerning allowances are reviewable de novo 
only underscores the contingent nature of the right to an allow- 
ance; no one's right to an allowance is secure until the pro- 
bate court's order of allowance becomes final. ioreover, 


that the denial of an allowance may be a statistical rarity is 


immaterial. The critical inquiry is whether the allowance 


wm 10% 
in this case was subject to a contingency that might cause it to 
fail when viewed at the moment of death--not whether the odds in 
favor of an allowance at that time were impressive. 

In short, Connecticut law gives the widow no guarantee of 
an allowance until the probate court orders it. Viewed at the 
moment of death, then, the right to an allowance in thi. case 


was subject to failure, and nothing in the probate court's 


subsequent order could cure that deficiency. The de 


below should, therefore, be affirmed, 
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ARGUMENT 
x 
THE PORTION OF THE CHARITABLE REMAINDER INTEREST: 
THAT WAS SUBJECT TO INVASION FOK THE "BENEFIT" 
OF THE INCOME BENEFICIARIES WAS NOT PRESEMTLY 
ASCERTAINABLE, AND HENCE NOT DEDUCTIBLE FROM 
THE DECEDENT 'S GROSS ESTATE UNDER SECTION 2055 
OF THE INTERNAL REVENUE CODE OF 1954 
A. The applicable princinles of federal estate tax Law 
The first issue on this appeal is whether the full present 
value of the decedent's charitable remainder bequests cualifies 
for the estate tax deduction granted by Section 2055 of tne 
Internal Revenue Code of 1954, Appendix, infra, as the estate con- 
tends, or whether the bequests are deductible only to the extent 
that they were free of the power of invasion the decedent estab- 
lished in his will, as we contend the District Court correctly 
held. Section 2055 allows a deduction from the gross estate for 
the value of certain cheiewbns bequests made by the deceden~. 
Under long-standing necasary’ Heawiabbene; the deduction is allow- 
able for a remainder interest in a trust only if (1) the value 
of that charitable interest is "presently ascertainable, and 


hence severable from the noncharitable interest," and (2), tne 


possibility that the charity will not actually receive the inter- 


est is “so remote as to be negligible." Treasury ss esate on 


Estate Tax (1954 Code), §20.2055-2, Appendix, infra. 


47 As this Court has observed (City Trust Co. v. United States, 
To7 F. 2a 716, 717, fn. 1 (1974)); the Taw governing tne ae- 
ductibility of charitable remainder interests was changed by the 
Tax Reform Act of 1969. This case, however, is governed by tne 
law as it existed prior to the enactment of that legislation, 
since the decedent here died before December 31, 1969. 


oe RAS 


The principles to be applied in determining the deductibility 


of charitable remainders have bcen earefully delineated by the 
~ 

Supreme Court on several occasions, AS €acn of the decisions 

by the Court demonstrates, these principles must de stringently 

applied to insure that the amount taken 2s e deduction from the 

gross estate comports with what eventually 

If the interest which is claimed to be de 

a trustee's power of invasion, the 

‘ductibility is that the power be governe ” 

ard--one that is "fixed in fact and capable of 

definite terms of money." Ithaca Trust Co, 

279 U.S. 151, 154 (1929). Only where the 

the extent of invasion are thus "fixed by 

readily ascertainable and reliably nredict 

value of the bequest become ade 

"presently ascertainable" within the meaning of 


2 


supra. Merchants National Bank v. Commissions: 
261 (1943). Absent such an objective standard limitine the power 
of invasion, the charitable deduction will not be allowed, "how- 
ever remote or tenuous the possibility of ; t be. 
Henslee v. Union Planters Bank, 335 U.S “8 (7989) 
-* *" j \ iInite at iC, FOS (Cay 2, 
1967). And, more to the point in the present fr any vart 


of a charitable remainder interest is subject diverted 


57 Humes v. United Sta A 276 u.8 
Co. v.. United States, 279 U.S, 16 
Bank v. Comilasioncer, 320 U.S. 25 
Planters Bank, 335 U.S, 595 (1946 


Estate, 348 U.S, 187 (1955). 


~ 16 + 
by the exercise of such an ungoverned trustee power, the deducticn 
is limited to the portion of the interest that is exempt from tne 
exercise of the power. Treasury Segulations, £20.2055-2(b), | 
Appendix, infra; Merchants National Eenk v. Commissioner, supra, 
ps. 260. 

The question 

requisite objective standard of measur2o 
ject of extensil litigation, and the basic ground rules “ave 
been cstablished in the course of numerous judicial decisions. 
Apart from instances in which invasions are pe: 
defined pnysical or educational needs or @é' 
(see Salisbury v. United States, 
standard nas generally been found to be pre only when 
trustee's power to invade principal is fixed by reference to the 
income beneficiary's standard of living as of the time of the 
testator's death. An express statement of this standard was 
approved in Ithaca Trust Co. Vv. United States, supra, 0b. 154 
(invasion permitted for such sums as “may be necessary to suit- 
ably maintain * * *[ the income benefic ary] in as much comfort 


as she now enjoys"), but the standard has also been found by 


g instrument, as in 


Pv. Ga Moh (CLA, 2, 


1950) (invasion for those sums necessary for the income benefi- 
ciary's “proper care, support and maintenance"). By contrast, "3 
fixed standard has been found wanting where the terms used are 
vague and uncertain and do not restrict invasion to maintain a 


prior mode of living or to definitely ascertainable amounts." 


- 16 
Newton Trust Co. v. Commissioner, 160 F. 24 175, 179 (C.A. 
1947). See also Salisbury v. United 
Hartford National Bank & Trust Co. V. 
782, 784-786 (C.A. 2, 1972). 
In sum, if a trustee has the power to divert the corpus of 
a charitable trust for the benefit of 
ficiary, no “deduction will be allowed 
trustee's power are fixed by an ascertainable stancar 
the terms of the instrument serve "to guarantee presert 
any predictable fraction of the corpus for discosition after 
x * % [income benefici s]. death," 
Bank, supre, 598-599, fr. 3 The standard governinse the power 
to invade a portion of the corpus in 
such guarantee. 
B. The trustees ower to invad 
a re ee serene DOr Coe. Of 
enericiaries 1S not governed oy 
ana to tne extent the cnaritac. E 
Was tnus sad ject to depletion, 
ascertainavle 
The decedent's will authorized the trustees to invade prin 
cipal to the extent of $7,500 per year "To or for the benefit of" 
his wife, and to the extent of $2,500 per year "To or for the 
benefit of" his brother. The aggreate amounts of principal 
distributable to the widow and brother could not exceed $75,000 
and $25,000, respectively. Within these limits, the trustees 


could make invasions whenever "in their sole and uneuntrolled 


diseretion, * * * [they deemed it] advisable." (R. 29a. y 


“ 


67 Moreover, unless the invasionary power is found to be so 
“iclimited, the reviewing court has no occasion to cons ider the 
factual question whether he likelihood of invasion is "so remote 
as to be neglig sible." See, e.g., Henslee v. Union Planters Bank, 


supra, 595-599. 
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The estate advances three arguments for the notion that this power 
of invasion is governed by an ascertainable stands: T+ 
argues, Tirst, that these annual and lifetime dollar inttablons 
by themselves constitute ascertainable standards governing the 
power to invade (Br. 10-12); second, that the 
invasions be made "to or for the benefit" of the income bene-~ 
ficiaries prescribes such an objective standard 
third, that the recuisite standard is pres 
construed under relevant Peneakeund das 
these contentions has merit. 

The contention that the annual and 
constitute an objective standard is utterly 
limits merely carve out the portion of the trust 
the aggregate sum of $100,000--which 1! decedent autnorized the 
trustees to distribute to the income 
extent the value of the trust corpus 
as of the decedent's date of death, that excess was exempt from 
any power of invasion. That excess was thus unauestionsdly "as- 


certainable, and hence severable from the nonca: 


within the meaning of Treasury Regulations 220,205582(8), and a 


charitable deduction for this amount has been allowed on audit of 
the estate tax return in this case. 

In short, the estate's argument igncres te issue at nand. 
Since the decedent's will granted the trustees tne power to invade 
sums totaling $100,000 of trust corpus, the very issue here is 
whether the will contains a specific, objective standard for the 


exercise of that power to that the estate can establish, as of the 


A oe 


1 


moment of the decedent's death, a "highly 


Merchants National RBenk v. Commissioner, suvra, v. 
cn Da yaeaenitora see ha seicley Ee ee) | ae 


——— ae ee ee ee ee 


portion of that $100,000 that will go to charit The annual: and 


lifetime maxinums do nothing to aid the 
burdens; indeed, those maximums are responsib 
of. that purden, since they embody the power of 
case, Compare, for example, the analysis 
7S Wea 805, S67: (CA. 7, 1949)5 d also, Merchant: 
National Bank v. 

The estate's discussion (Sr. 10-1 
line National Bank of Greenville, 228 
Hetate of Judge Vv, United States, 371 
1974) ; and Estate of Schildkraut v. Commissioner, 
(C.A. 2, 1966), cert. denied, 306 U.S. 959 (1967) 
totally inapposite. In each of those 
directed to pay the income beneficiary 
money each month from the income of the trust, and 
income was insufficient, the payment was to be made from 
cipal. Such a power of invasion is obviously "fixed in f 
capable of being stated in definite terms of money" 
Trust Co. v. United States, suvra, p. 154): the will prescribve 
the aggregate sim of money that is payable each yesar to tn 
income beneficiary, and an appraisal of the extent of invasion 
of corpus may be made by comparing that aggrecate with the pro- 
jected income from the trust. Though the trustees here could 


distribute no more than $10,000 to the beneficiaries during any 


* 


a 10 « 

one year (nor more than $100,000 during their lifetime), within 
those limits the trustees were given virtually unbridled autnorit 
to distribute whatever they deemed “advisable"--without regard 
for the income the beneficiaries received from the trust or any 
other factor. (R. 29a.) 

The estate proceeds to argue, though, that an ascertainable 
standard is present here because invasions are recuired to be 
made “'to or for the benefit' of the lifetime yeneficiary. 

(Br. 12.) Prior decisions have recognized, however, 

invasion is made for the “benefit" of the income benefic 

and the "benefit" standard has therefore never been sustained 
objective by a court. For example, in Newton Trusz Co. Vv 
missioner, supra, the trustee was authorized to invade 


ye 


v 


"For the use and benefit of” the income peneficiam 


the contention that this term prescribed an objectir 


the First Circuit stated (160 F. 2d, pp. 179-180) + 


77 The estate also seeks refuge (Br. 11) in this Court's comment 
Fhat the Commissioner was "whinsawing" the taxpayers in =S-27€ 

of Schildkraut, supra, by taking arguably inconsistent positions 
With respect to claims for a marital and a chariteble deduction. 
Estate of Schilckraut, supra, D. 45, But thet comment is of no 
assistance to *ne estate ere, since the Courts nevertreless ace 
knowleged in Schildkraut that deductions from the gross estate 
depend entirely on wnether the estate satisfies tne applicable 
legal requirements for deductibility. (ibid.) 


& Indeed, we submit that the testator “ere intended to expand-- 
not to limit--the nermissible scope of his trustees! dis ca 

he prescribed that distributions of principal be made "to or for 
the benefit of" the income beneficiaries, Tus, we believe ~-¢ 
phrase was employed merely to empower the trustees to maxe dis- 
tributions of principal directly to third parties on behalf of 

the beneficiaries. Cf. Citizens First Nations! Bank cf “id=e= 
wood v, United States, 226 7. Subp. (50, (53, if. 2 Ci, foee ls 
Granting the trustecs this power would seem particularly appro- 
priate where, as here, the income beneficiaries are of advanced 


"Use and benefit" considered conjunctively or 
disjunctively connote considerably more than 
the maintenance of a [prior] standard of 
living and to our mind payments for such a 
purpose or purposes could not lend themselves 
to predetermined measurement of a measurable 
standard, * * * The term "benefit" has been 
said to mean "whatever promotes welfare; ad- 
vantagse, profit," See Helverine v. Evans, 

3 Cir,, 1942, 120 Ff. 2d 270, Srey certiorari 
denied, 19040, °317 U,6; 638 * * *, This alone 
should serve to point out the indefiniteness 
of the terms here employed. Granting that 
this power of invasion does not bestow an 
unrestricted right to consume the principal, 
we are still unable to make more than an ine 
accurate guess at the extent of the power 

of invasion, 


And in National Bank of Commerce of San Antonio v. United 
States, 369 F. Supp. 990 (W.D. Tex., 1973), affirmed without 
opinion, 491 F. 2d 1271 (C.A. 5, 1974), where invasion was 
euthorised for the "benefit" of the testator's wife, the 
characterized the term "benefit" (369 F. Supp., p. 992) as pre- 
scribing a "standard * * * so loose that the trustee is in effect 
uncontrolled," To the same effect, see Zentmayer's Estate v. 


Commissioner, 336 F. 2d 488, 491 (C.A. 3, 1964), where invasions 


were authorized whenever secon icc” 6 ible inter alia, the "benefit 


or use" of the income beneficiary. We submit, therefore, that 


s% (continued) 


age and on occasion in need of assistance. (See R. 20a.) In 
this light, of course, the power of invasion here is governed 
only by whatever requirements state law would impose upon the 
trustees as fiduciarics--a standard which is plainly not ob- 
jective. See Newton Trust Co. v. Commissioner, supra, 


9/ Moreover, though this Court faced 2 very different standard 
governing the power of invasion in Salisburv v. United States, 
supra, we believe that the Court plainly indicated its approval 
of the reasoning of Newton Trust Co. v. Commissioner, supra, when 
as in this case, a power of invasion is Timited only by tne per- 
missive standard of "benefit," See 3/7 f. 2d., pp. 704-408. 


rs ae 
the requirement that invasions be made for the "benefit" of the 
decedent's widow or his brother falls far short of supplying a 
measurable standard of invasion. : : 

The estate further contends, however, that the will con- 
tains an objective standard wnen construed under Connecticut 
law. It argues that the will reveals the decedent's “overriding 
intention" (Br. 16) that the trust corpus be preservec for the 
benefit of the charitable remaindermen, and that under such cire 
cumstances, Connect cut courts would severely limit the trustees’ 
power to invade trust corpus SO 4S to preserve the charitable 
remainder. (Br. 12-17.) 

We agree, of course, that Connecticut law governs tne con- 
struction of the will in this case. But a Connecticut court 
would interpret the will in accordance with the intentions of the 
decedent as he expressed them in that document (see Connecticut 
Bank and Prust Co. v. Lyttan, 140 Conn, 273, e279, 170 A. <d 130, 
133 (1961)), and it becomes obvious on reading the will in this 
case that the decedent's intentions were not so favorable toward 
the charitable remaindermen as the estate suggests. 

The will demonstrates the decedent's intention that his 
widow and brother, as well as charity, should benefit substan- 
tially from his estate. Thus, he named his widow and brother to 
receive the income from the trust, and he further directed that 


if his widow was unwilling or unable to reside in the family 


homestead, the trustees were to sell the residence and use the 


sale proceeds to provide his widow with other shelter. (R. 28a, 


29a.) 


— Oo « 

What is most significant, however, is that the decedent 
granted his trustees the broadest discretion to distribute to 
his widow and brother the sizeable amounts of trust corpus that 
are involved in this case. Of course, the decedent did place 
maximum dollar limits on such invasions, and it iay well be that 
eventually a large portion of his wealth will vass to the char- 
iteble remaindermen., But the unalterable fact remains that “Ne 
Visualized that his widow and brother might have need or desire 
for additional funds, and that he granted his trustees 4 ¥ 
freedom of choice to respond to such desires by making 
butions of corpus, To the extent of the broed power of 
in issue here, the will thus "makes clear that the decedent 


intended his trustee[s] to prefer * * * [the desires of his “wicaow 


Furthermore, because the estate misreads the intentions tn 
testator expressed an his Will, 1t aieo exarcerates the extent 
to which Connecticut courts would restrain the trustees’ power 
of invasion. Connecticut courts will not imply an objective 
standard into a will in order to protect a charitable remainder 


interest from invasions the testator authorized for an income 


beneficiary. Indeed, in City Trust Co. v. United States, supra, 


pp. 718-719, fn. 6, this Court only recently rejected the very 
contention taxpayers make concerning Connecticut law in this 
case. (See Br. 13-15.) The Court relied on Connecticut Bank and 
Trust Co. v. Lyman, 148 Conn. 273, 170 A. 2d 130 (1961), in which 


the Supreme Court of Connecticut declined to impose any restriction 


on is trustee's authority to distribute the entire trust corpus 


to the income beneficiary upon her written request, even though 
such a distribution would prevent contingent charitable remain- 
dermen from receiving anything from the trust, erms come- 
pletely appropriate here, the Connecticut court ated (148 Comnes 


Pp. 273, 170 A. 2a, vp. 133): “we cannot rewrite a will or e trust 


instrument. The expressed intent must control * * *," 


Moreover, the holding concerning Connecticut law in City 
crue: Co, ¥; United States, supra, is dispositive here despite 
the contentions the estate makes based on the more recent Con- 
necticut decisions in Connor v. Hart, 157 Conn. 265, 253 A. 24 
9 (1968), and Gimbel v. Bernard F, and Alva B. Gimbel Founda- 
‘tion, Inc., 166 Conn, 21, 347 A. 2a 81 (1974). According to 
the estate, those decisions establish that trustees do not hav- 
dispositivs powers under Connecticut law, and that trustees may 
not exercise their administrative powers so as to favor income 
beneficiaries over charitable remaindermen,. (Br. 14-15.) 

But the estate misreads the Connor and Gimbel decisions. 
Those cases involved only adninistrative powers of trustees 
(viz., the power to allocate receipts and expenditures betw2en 
principal and income); indeed, in each case the Supreme Court 
of Connecticut took great care to point out that the trustees 
had been given only administrative and not dispositive powers, 
See Connor v. Hart, supra, 157 Conn., pp. 273-274, 253 A. 2d, 
pp. 13-14; Gimbel v. Bernard F, and Alva B. Gimbel Foundation, 
iac., supra, 347 A. 2d, pp. 83-89, Thus, while the court con- 


strued such administrative powers restrictively--holding that 


ae 
trustees could not exercise such powers 60 as to favor private 
beneficiaries at the expense of charitable beneficiaries<<its 
in Connor and Gim>el have no application to the 
dispositive power to invade st corpus in this cease. 
Hence, it remains clear that a Connecticut court would 
restrict the exercise of & power of 
in order to preserve 
Connecticut Bank and Trust Co, 
18 @onclily clear that in such 
courte would find inepplicas 


must act impartially 


Oa 127) CAs By 1974) 
Commissioner, supra. 

We submit, therefore, that the power of invasion here 
not governed by an objective standard, To the extent the 
charitable remainder interes ri is subject to that power, no 
deduction can thus be allowed. The decision below 


10/ 
fore be affirmed, 


107 if this Court agrees with the oh qugep views, there is 
Ye 


No need to reach the estate arguments (Br. 17-20) coneerning 
the lixelinood of invasion here, Sooud the Court reverse the 
judgment of the District Court on this issue, however, we sub- 
mit that a remand would be reguired for trial of that factual 
question. See Salisbury v. United States, supra, 
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THE DISTRICT COURT CORRECTLY HELD THAT A 

WIDOW'S ALLOWANCE GRANTED UNDER CONNECTICUT 

LAW CONSTITUTES A TERMINABLE INTEREST, AND 

THUS DOES NOT QUALIFY FOR A MARTTAL DEDUCTION 

UNDER SECTION 2056 OF THE INTERNAL REVENUE CODE 

Subsequent to the decedent's death, the Probate Court for 
the District of Norwalk, Connecticut, awarded his widow a widow's 
allowance totaling $30,000, and provided that the "allowance 
shall vest in gaid spouse and shall not terminate with * * 
[her] subsequent deeth or remarriage.” (R. 40a.) The issue 
on this portion of the estate's appeal is whether this allowance 
qualifies for the marital deduction under Section 2056 of the 
1954 Code, Appendix, infra. 
Section 2056(2) provides a deduction from the value of the 

gross esiate in “an amount equal to the value of any interest 
in property which passes or has passed from the decedent to his 
surviving spouse." The availability of the marital deduction 
is limited, however, by other portions of Section 2056. The 
limitation involved here is Section 2056(b) of the Code, which 
provides that no deduction shall be allowed for a "terminable 
interest" passing from the decedent to the surviving spouse. A 


“terminable interest" is defined as one which will terminate or 


fail, inter alia, "on the occurrence of an event or cag F sates, 
1 


or on the failure of an event or contingency to occur." If a 


Ii7 Xk terminable interest must satisfy two additional require- 
ments in order to be nondeductible: (1) another interest in the 
same property must pass or have passed from the decedent to some- 
ohne other than the surviving spouse for less than a full con- 
sideration, and (2), it must appear that such other person will 
be atile to possess or enjoy a part of the property upon the 


= 26 + : 
contingency (e.g., the death or remarriage of the surviving 
spouse) ‘might cause the surviving spouse's interest in property 
to terminate or fail, the interest is terminable for purposes of 
' Section 2056, regardless whether the contingency ever actually 
occurs. Allen v. United States, 359 F. @4 151, 154 (C.A, 2; 


1966), cert. denied, 385 U.S, 832 (1966); S. Rep. No. 1013 (Part 
2), 80th Cong., 2d Sess., p. 7 (1948-1 Cum. Bull. 331, 336) 
And it is settled that the terminability of the surviving 

spouse's interest in property must be determined according to 


the attributes of that interest at the moment of the decedent's 


death. Jackson v. United States, 376 U.S. 503 (1964). 


(T17 (continued) , 
tSrinination of the surviving spouse's interest. Section 2056 
(5) (2) 3 Appendix, infra; Allen v. United States, 359 F. 2d 1515 

154 (CA. 2, 1966), cert. denied, 385 U.S. Ose (1966). These 

reguirements are unquestionably supplied by the provisions of 

the will in this case. (See R. 27a, 30a-31a.) 


12/ S. Rep. No. 1013, supra, re eae the terminable interest 
Fule as follows (1d., “p. 7 (1948-1 Cum, Bull., p. 336)): 


It is not necessary * * * that the contingency 

or event must occur or fail to occur in order to 
make the interest terminable. Thus a terminable 
interest * * * includes an interest bequeathed to 
the surviving spouse as long as she resides in 
Washington, D.C. On the other rand, it includes 
interests which will in all events terminate, such 
as estate for the life of the surviving spouse. 


* * * [The terminable interest rule] is in- 
tended to be all encompassing with respect to 
various kinds of contingencies and conditions. 
Thus, it is immaterial whether the interest passing 
to the surviving spouse is considered as a vested 
interest subject to divestment or as a contingent 
interest. [The rule] * * * applies whether the 
terms of the instrument or the theory of their 
application 2re conceived as creating a future 
interest which may fail to ripen or vest or as 
creating a present interest which may terminate. 
The occurrence of a contingency includes the ending 


OT x 


Jackson v. United States, supra, also established that a 


widow's allowance is a terminable interest whenever he right 


to the allowance does not become absolutely and unconditionally 
vested in the widow at the moment of the husband's death. 
Hamilton National Bank of Knoxville v. United States, 353 F. ed 
930, 931-933 (C.A. 6, 1965), vert. denied, 384 U.S. 939 (1956); 
Estate of Abely v. Commissioner, 489 F. ed 1327 (CA, 1, 1974). 
In Jackson, the Supreme Court nad before it a widow's allowance 
granted under Califc~nia law. Under that state's law, the widow 
did not acquire a vested right to an allowance at the time of her 
husband's death; in fact, nothing accrued to the widow prior to 
the time a state probate court granted an allowance. If the 
widow died or remarricd prior to securing an order for an allow- 
ance, any right to an allowance was lost. And, if the widow 
died or remarried after an allowance was granted, the right 

to subsequent payments of the allowance abated. Jackson v. 
United States, 376 U.S., pp. 506-507. 

The Supreme Court held that such an allowance was a ter- 
minable interest, because the widow's interest was not "an in- 
defeasible interest in property at the moment of her husband's 
death." Id., p. 507. We submit that Connecticut law also does 
not grant the widow an undefeasible interest in a widow's allow- 
ance at the husband's death, and that, as in Jackson, the allow- 
ance in this case is therefore a nondeductible terminable intere:t. 
I27(eontinued ) 

of a condition. Thus, an interest given to the sur- 


viving spouse as long as she remains unmarried is a 
terminable interest. 


A widow's allowance is authorized by Section 45 


Connecticut General Statutes Annotated, Anpendix, 


: 


provides that "The court of probate way allow” out of 


cedent's estate "such am t as it may judge necessary 
support tne surviving spouse : during tne sett 
the estate, And Section 45825°(6), Appendix, infr: 


that. 


a 
) 


In making such allowance 
discreticn inelude in its secree 
Vi6IOn Tet Such an nlidgvance * = 
Spouse retroactively i 
nis spouse * * * ana 
subsequent death or remarriece of tne survivin: 
spouse, such alloveance 
of the surviving spouse, 
estate of such surviving 


tar 


3 
+e dy Q ~-% 


These provisions plainly grant 


the discretion to decide both whether to permit any allowance 


: 


absolute proverty of the surviving spouse. And thi 
tionary--and hence contingent--nature of the widow's 


has long been recognized by Connecticut courts. 


13/ Section 46-12, Connecticut Ge 
Bupp.), parallels Section 45-255/(a 
for the surviving spouse. Section 
the estate a surviving spouse may eé 

provisions of the deceased spouse's Turccer 
that-- 


n 
) 


A surviving spouse s‘all also, wnen in the opinion 
of the court of probate it is necessary, be allowed 
a reason2ble sum from such estate for nis or ner 
support end for the support of nis or ner family 
during the settlement of the estate; but, in t-at 
case, such person sitll not take tis or her statue 
tory share until the expiration of the time for 
which such allowance is made, 


= 29 
ssentially equivalent 


since 1825 (3al 


and as early as 

defined tne limited circumste dy which a wldagw 
Was to be granted, 7 anying a widow's allowance 
worth v. Marshall, 

(pp. 416-419) that-- 


Spe ds courks ae robate have long exercised the 
power g venc¢es the support of & 
family, ‘when necess2rys quring ne settlement of 
an estate; and that mee has been confirmed by 
statute, But the » Y of takine the proper ty 
of an heir or devis and appropriating it for 
the benefit of oth without the consent of tne 
owner, ought to be cautiously exercised, and 
never carried beyond tne necessary requirements 
of the cas 

The true rule uvon the subject is this. 
Wherever the widow and family of a deceased vere- 
son have adequate provision made for their suv- 
port, either by will, or in any otner manner 
they are not entitled to a support out of tre 
shares of others, who are not members of the 
family. 


The Connecticut courts nave uniformly treated the ellow- 
ance as depending upon a determination by the probate court 


that an allowance is necessary for the widow's supvort during 


settlement of the estate. See, Ge, Baldwin v. Tradesmens 


Th7 A provision similar to Section 5=250(b) 1 was enacted in 
T9563. See 1963 Public Act 3°) Public Acts of the State of 
Connecticut (1963 Section 45-250 assumed its present form 
after further amendments to Section 45-250(b) in 1957. See 

1967 Public hae 120. Public Acts of the Stete of Connecticut 
(1967). 


i 
National Bank, 147 Gonn., pp. 660, 661-665, 165 A. 2d, pp. 333- 
334; Leavenworth v. Marshall, supra, Barnum v. EBouchton, 55 Conn. 


117, 10 A. 514 (1887); Havens Appeal, 69 Conn., pp. 697-701, 
ee 
38 A. 795, pp. 799-800, Contrary to the estate's intimations 


(Br. 23-27), the courts have never recognized the existence of a 


vested right to any allowance until and unless 
strates to the probate court that her circumstances in the af 
math of the husband's death necessitate a continuation of the 


support she formerly received from her husband. See, €.&€.; 


Baldwin v. Tradesmens National Bank, 147 Conn., pp. 660-663, 


165 A. 2d, pp. 333-334; Havens Anpeal, o: 


38 As, pe 799-8003 Barnum v. Boughton, 


157-—"‘Thougn the allowance has been charact 
rignt" which the widow can relinauish by 
Cowles, 74 Conn. 24, 26, 49 A. 195, 196 (1 
have also stated that the widow's right to 
"“nroperty rignt" (Baker's Appeal, 56 Conn, 6&6, t 
1888) ), and that it is not a debt owing from the decedent's 
estate which is subject to attachment by tne widow's creditors 
(Barnum v. Boughton, supra). See also Staub's Appeal, 66 Conn. 


127, 155-137, 35 A. G15; O17 (1895). 


16/ ag the District Court noted, however (R. hzalla), there 
dictum in Second Ilational Bank of New Haven v. United States, 
20087, Supp. 440, 451, in. 16 (Comn., 1903), rev'd on anotner 
issue, 351 F. 2a 489 (C.A. 2, 19605), a f'd, 387 U.S. 456, 462 
(1967} , to the effect that the widow's allowance under Sec- 
tion 45-250, as amended in 1961, would qualify for the marital 
deduction. But any nersuasiveness that dictum might nave had 
has been eroded, since, as the court below furtner noted (R. 
a), the statute was amended in 1963 and 1967 (see fn. 14, p. 2 
supra), and those amendments make the right to a widow's allowe 
ance contingent on probate court approval. The estate argues 
the dictum still nas force, because the 19657 amendments were 
intended to qualify the widow's allowance for the marital de- 
duction (Br. 27-28), but the plain language of the 1961 and 
1967 statutes belies that contention. Compare Second National 
Bank of New Haven v. United States, 222 F. Supp., D. a5l, in. 
iG, Furthermore» in view of tne large measure of discretion 
that is granted to probate courts by the unambiguous language 


QQ 


we 


* 
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reconfirmed the contingent: nai 

allowance in Sklar v. Estate of Sklar, 357 A. 
The issue in Sklar concerned the validity of 
bequest to ea surviving spouse that, purported 
receiving any widow's allowance. Even though 


cided well efter the 1957 amen 
27/7 
fo. 18, xn, 


p. 903) that-- 


it is a long establ a policy of the s&s 
codified by statute t! a Probate Court 
an allowance for the ort Of @ surviving 
pending settlement he estate and it is 2 
6 tis not a provert; 
supra. 586: ani %! 
bate Court 


x Y woolly tf 


2 ES 


C 


We submit, therefore, that Tonnecticut Law o: 


for the estate's assertions that the widow in 


ref (continued) 
of the present Section 45-250, we submit that the le 
history of the estate relies on (Br. 39-40) is unrer 


n 
HOP 
sdmoo- 


17/7 While the opinion in Sklar refers only to the 
concerning the widow's allowance in Section H6n12 
necticut statutes, the relevant portion of Section 
essentially identical to Section 45.250(a) (see fn. 
supra), and indeed, the court in Sklar treated the 
decided under each of the statutes as having coeou 
to the issue before it. 


het 
> 
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an indefeasible right to a widow's allowance at the moment of 
the decedent's death. (Or, 21, 28, 27.) Ie 3 
under Connecticut law, the widow's right to 2n allowence 
time of death remained wholly contingent uron ner application 
the probate court, and upon that court's granting 
eanoe, It is likewise apparent that the esta e errs 


PN 
ON 


that the discretion possessed by.Connect 
Limited to determining the amount, duration, 
ment of an allowance. (See fecs, 45-250'b) (1) 
‘and 45-250(b)(3)3 and Br. 21, 31-32.) 
a probate court may--and in fact musteedeny 
allowance whenever the widow's circumstances 
ance for her support in unnecessary. 
supra; see Sklar v. Estate of Sklar, 
National Bank, supra. Since the 
ation of the widow's need for support neccs 
cirecunstances developing after the moment of 
death (ibid.), the widow in this case had no 
an allowance at the time of death, and the 
sequently obtained constitutes a terminc«ble interest. Cf. 


Jackson v. United States, 376 U.S. 503, ip. 507, 508-509 


Estate of Abely v. Commissioner, 489 F. 


United States v. Edmondson, 331 F. oH ie Pek 
1 


Rul. 72-153, 1972-1 Cum. Bull. 399. 


To/f The failure of an allowance under the Connecticut statute 
Fo meet the requirements of the marital deduction is furtcer 
demonstrated by the terms of Section 45.250/b)(4t), Arpendix, 
infra. That section authorizes the probate court to provide 


-~ 33 + 
The estate contends, however, thet Connecticut 
puctic policy favoring widow's allowances, and thet 


i> 


to an allowance is thus one "which can be defeated 


rare and unusual circumstances." (Br. 27.) We heve 


. 
. 


difficulty with the proposition thet widow 
viewed favorably in Connect: 
translated into an absolute leval ae 
at the time of death, since Section 15-25 
have long treated the right to 
best determined by the probate 
stahees following the husband's death. 
(b)(3), Appendix, 
"the right to seek * * 
ment of death. 

Moreover, the fact that the denial of an 
@ rare occurrence in Connecticut is not dispositive 
question whether the right to an allovance is a termineble 
interest. Terminability is determined in light of the con- 
tingencies extant at the moment of death, and a terminable 
interest does not become deductible because it subsequently 
shown that those contingencies never actually came to pass. 
Jackson v. United States, Supr4. 

continued) 

that a widow's allowance be che sed against her fieht te receive 
income the estate may earn during settlement. Thus, it is quite 
possible at the time of death that an 2llowance will not even be 
charged against the principal of the estate, 1.e., that the 


allowance will not even consist of property include 
decedent's gross estate, See Sec. 2050(a) of the 1 
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The estate also seeks support from the fact that the 
court does not possess absolute discretion in pass 
application for an allowance, but merely a "legal discretion" 
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tion to decide whether to include such provisions in an order 
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(a) Allowance of ‘aritel Deduction.--For purposes of 
the tax imposed by sect e001, the value of the taxable 
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section with respect to such interest-- 


,yee ne 
ficken Cw 


aunte 
conn, a 
Sor sue 


4-5 


pers 
O! 
BUC 
SO 


For 
not 


TYEaAsury 


§20.2055 
purpos Se 


(a) Remai 
created or proper:y 
und a private purpose 
of the cliaritable benefict 
interest is presently = ascerta 
from the none ritable intere 
decedents dying before January 
property 1: acead 2h trusy co 
Gividual during 14 ite, or 
to pay the princi CO. @ Charitas 
present value oe 1e remainder 
zraph (e) of 
decedent 8s dying after _Decenber 
(fr). or this section for rules 
pertial interests in property pas 
poses 


w 
Jets 


awea'kdamoaos 


G&G ao 
He 


wp f/m 'ti e 


Hy 


i Ls 


subject to & eondit. iY 8 power, 
en oa = 


if, as of the date of 4 decedent 


eharitable purposes is dependent upon 
fome act or the panne of & precede 
that it mignt beconec fective, no 
unless th b! 
not becom 
an estate c 
at the time 
terest woul z 
some act or ti nappening of & 
occurrence re j 
death to de 

is allowable. 

is empowercd to dive 

part, to 2 uss r purpose 

the extent nat Jt 1s subsect 


anew 


as to be neel 


a 
Aes 


a) 


ce is 


had it been directly so beanues 
decedent bee deduction will ve 
anys, the property or rund. wi 


cise 


» 4S 
§ 20,2056(a)-2 Marital deduction: "ded 
and "nondeduct DIOL intere Gos. 

Property interests which passed Ir - a decedent 
surviving spouse fall within two gene categories: 
se with respect to which the marite uction is 

authorized, and (2) those with respece to wiien tne aria 
deduction is not authorized, These -catecories : referred 
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(a) In general. Section ee tl Aaedhdi aba tnat no 
marital deduction is allowed with resn: zo certain prop- 
erty interests, ach bacslyle to generally 4 “terminable in- 
terests," passing from a decedent to “ts surviving spouse. 


The phrase “ends ays interest" is defined in paragraph 
(b) Of tnis section, * 7 x 


(ob) "Terminable interests’. "seimineble interest” 
in property is an interest Be whiecn wi terminate or fail on 
the lapse of time or on the occurrence -~e failure to 
occur of some contingency. Life estates serms for years, 
annuities, patents, and copyrignts a: nerefore terminable 
interests, However, a bond, eo or siniler contractual 
obligation, the discharge of which would no~ have the 
effect of an annuity or & term aor years, is not a terminable 
interest. 
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